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URINE (A)(3) CASES — HARRIS Challenge

» Claim — Urine does not show what is active in the
blood. Harris requires dismissal because urine
does not demonstrate impairment at that time.

» Defense has raised in all types of (A)(3) urine
Ccases.

635873476




28-1381. Driving or actual ph

A It is unlawful for a person d

1. While under the influence of (s - [porreleasing substances if the
person is impaired to the sligh

2. Ifthe person has an alcohol entration results from alcohol

consumed either before orw

3. While there is any drug defi




URINE (A)(3) CASES - HARRIS

» Make sure tox results contain a parent drug
defined in ARS § 13-3401 or its acftive
metabolite.

» If only have metabolite(s) needs to be capable
of impairment (or you need to pursue the
McFadden tn 8 process.)

» Reminder — urine is better for some drugs.
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URINE (A)(3) CASES - HARRIS

» Harris: *“We find that the legislature intended to prohibit
driving with any amount of an impairing substance
resulting from a drug proscribed in § 13-3401 in the body.”

» Harris does not say or imply that “in the body"” means “in
the blood".

» One's bladder is still in the body.

» We have a drug defined in 13-3401 and/or an active
metabolite in the bodly.

» Whether or not that drug/active metabolite is acting to
Impair the body is a question for the A(1) charge, not the
A(3).




URINE (A)(3) CASES - HARRIS

» Defense argument misconstrues Harris use of “non-
Impairing metabolite”.

» The court is discussing metabolites that are incapable
of impairment.

» Defense attempts to broaden term to include
metabolites that are active but aren’t in the blood &

are incapable of impairing due to their location rather
than their nature.




URINE (A)(3) CASES

28-1381. Driving or actual physical control while
under the influence; trial by jury; presumptions;
admissible evidence; sentencing; classification

A. Itis unlawful for a person to drive or be in actual
physical control of a vehicle in this state under any of
the following circumstances:

x Xk X

3. While there is any drug defined in section 13-3401 or its
metabolite in the person's body.
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URINE (A)(3) CASES

STATUTORY INTERPRETATION REMINDERS

» When inferpreting enactments, courts are not to supply
meaning that is not found in the specific provision. Kiley
v. Jennings, Strouss and Salmon, 187 Ariz. 136 (App.
1996).

» Absent constitutional infirmities, courts "are required to /
apply statutes as written." City of Flagstaff v. Mangum,
164 Ariz. 395, 401, (1991).

» The judiciary should not add to a provision that which
the enacting body deemed unnecessary. Werner v.
Prins, 168 Ariz. 271 (App. 1990).




URINE (A)(3) CASES - HARRIS

»State v. Phillips, 178 Ariz. 368 (App. 1994).
»State v. Hammonds, 192 Ariz. 528 (App. 1998).

Va




URINE (A)(3) CASES - HARRIS

Evidence of impairment helps — even with
the (A)(3) charge.







A case study in the law the unintended consequences




Drivei'- Licens:




Suspension

Motar M Drom 53400
Vehicle pegd o
ApoT | Division o Azesoiaico
o

Horca Dt
0802018
contstaed crmouter: sense Numbor
Ao Onparmeetaf Motor 2
b ""'I""“’” 5 DOZ220245
Dishe of it
120711985
Acton Typs.
JORDAN TAYLOR DRURY SUSPENSION
8536 E PAMPA CIR
MESAAZ 852121784

The following action has been ordered against your driving and/or vehicle Tegistration privileges. This action is
in addition 10 other actions, if any, taken against your record, and will remain in effect until all stautory
requirements are met or the causc for the action is removed. If eligible for a hearing on this action, duu: hearing
will be limited to this action enly, and will have no effect on any other action which may be taken against your
record.

After

abile t Dete Acson Beges. Stulory Autho:

wh 08242015 28-1385 -

Ifyou Date Action Ends Csse Number

B 11222005 SOAD1632'08/17/2015°

. Date Eligible To End Actan Campleint Number

s 00000000000000000A

s
We have received a report from law entorcement which indicates
That the results of your bicod alcohol concentration or drug tests
are £5 ponding or showad your sicohal concentration at or above
e logal Bmil. Your driving privilege has been suspended for a
menimum of 90 days. You are required 1w complete alcohol or other
drug screening.

Revocation/Cancelation

Va




SUSPENSIONS — malum prohibitum, malum in se

O frens Chapter i TRAFFIC SURVIVAL ScHooL  AADOT

4 1606 W indian School Rd
: FMAZHEEME SUSPENSION
WRW_BCTEEC_ Y

Adivora Chapder Kabonal Coused i esmiacisd B mumm Tratha
Bfavil SeBond Paogear, | Ernbng and malieg (his

This documen! is & cerfiad duglicals of the infarmation

oonlained in hmmwdm

Aring ol Trarsparaion, Motar Vahice Dhviion,
Inacconiance wilh Anzona Fevisad Sialules 26844,

JORDAN, TAYLOR,DRURY
28783 N SPUR DR
SAN TAN VALLEY A7 B5143-6150

You have failed w complels 2 required waffic survival school course, therefore your driving privilege has been:
E  Suspended for six manths o until you complete the required courss, whichever comes first

O Suspended indefinfely or wntil you complete the required courss

You have tee right ko request o hearing on this action. Y sur reqeest must be made in writing and may be submied onling et
www aziolgew; by mail i Mall Drep 50TM, Exscitive Hearing Office, Arizona Department of Transportation, PO Box
2100, Phoemix, AL B500]1-2 100 by fax to 602-24 11624 o7 by hand delivery o the Executive Hearing Office of any MVD
uﬂiu:[nﬂdm available a1 the phone numbers on the front of this nofice or www.aedolpav). Your writhen reques] st
inelede your: first, middle and last name; date of birth; Hesnse niimber: mailing address: harme, cell and bisisess photes; e«
nail address, the Caze Mumber on this notice and the resson for your request, Upon receipt of your writien request, &
hearimg may be seheduled and you will be ootified by mail of the date, Hee and |ocation.




SUSPENSIONS — malum prohibitum, malum in se

08242016 2B-025C LAMP REQUIRED FOR LICEMSE PLATE
FTA - CIVIL VIOLATION 1102 2016
LOC: PINAL FINE: 173.00 cRT: 1140 LsR/asP 257000
DOCKET: TROOD20160 PLT#: BONE422 Az  GMC

08242016 28-2158C FAILURE TO CARRY VEHICLE REGISTRATION CARD
FTA - CIVIL YIOLATION 11022016
LOC: PIKAL FINME: 173.00 CaRT: 1140 LEp/asp 25,5000
DOCKET: TROQD20160 PLT#: BOME42Z2 AL GMC

03242006 28-9274 STOP LAMPS REQUIRED
FTA = CIVIL VIOLATION 11022016
LOC: PINAL FINE: 100.00 caT: 1140 LSk ase 25,000
DOCKET: TROODZ016D PLTH: BOWE4Z22 AZ  GMC

11082016 €5 ACTION LICENSE SUSPENMDED - QO0000CD00000127084 ELIG DTE: IMDEF
NOTIFICATION STATUS: MAILED 11082016

LT10E2016 C5 ACTION LICENSE SUSPENDED - Q0000DO0000OLZTOEBE ELIG DTE: INDEF
NOTIFICATION STATUS: MAILED LI LU LE

110BZ0L16 S ACTION LICENSE SUSPENDED - 000000C0O00001Z70SC ELIG DTE: INDEF
MOTIFICATION STATUS: MAILED 11032[!!16

Crsls Actian Beging Statuenry Buihority Trash: Vicleton Dot
11082016 28-3304 OB 2412016

Drarie Actian Ends. Case Mumber Teashic: Vicdetion Cioca
IHEEF 1851119731 1/0d20d 2B-5Z0A

[Drarie Ebgile To End Action Comnplaint Mumisar Caurm Name
DHDDIO00RREZT0EA SUFERIDR MUNICFAL COURT

Wiz havwis raceived notice from the court indlcating that you fabad
1o apg=ar on & iraflic complalnt. Your driving privikepe has bean
suspendad.

“ou are not entied 10 @ hearing. To resclve this action, please
call or take this nobce o

SUPERIOR MUNICIPAL COURT
(5200 GEI-5041




Motor Vehicle Division You are requied by fLR3. G5 28319810108} and §§ Z8-3166(F, uyder authurity of 42 US.C 65
20BICHIHC] and § 668 1l 1514), ta provida your Soclal Sacurity f. 11 vk be ussd 19 ety
waur ontity and in comly with federsl and siene chid suppart enfaresment laws. it will ol be e
ms your driver lizense or iderttification card oumber.

Foplicant Mame sk, middla, et suTig

Ana'r DRIVER LICENSE / IDENTIFICATION cnaﬁfn.%a:mon
—————— Typa:  C3Orver Liconsn £ Wotoroycle T instruction Pormic (8 deniiication Card

ALBIZE IR gy

e
SIBTIT e
Pres ONo  Has your driving pliuiltgowtrrmru suspanded, disguaified, curnf:‘sdl, daniad ol‘rewlw?
o [ Az [T /201 [ —tickets |

‘s DNo  1s yau oriving srivisgs now unpanded, discualfied, cancaind, dunisd of fevorad?
0 Wae o you have @ lisense frem more than cne siste or jurlsdiction?

O Opereter OIM e OC icou O ion Card

11 am active duty military or famity memaar,

31 aer an putafstate studant of family member.

11 want 1 show a medical slert condition an my Eeensafil dmust submit pyelcian of ropis? nurse it

1 alsa want this slart maintalned on my permanent computar record, I nat chacked, when you mapply ar reguest 8 duplcate, the e
will not appear on your kenes/|D yniess you ressbmit & physician oo rog IBbArad NUTSE arectitiones SEATRMANT.}

011 consant 1o the rsksss of parsonal infatmetion contaned in my driver licerse and vehicie record, | understand that ihis is not & ana-tima
aarsent that sppkes gnly ta a specific indivicual er crganization, but % Instead & ganarsl consant that applies to all requasts from any and sil
individusla o atrans for any purpose, untl revoked by e in writing. Consant for A vahicla moard spplies to- el awnes.

Wes B0 Do hawe o physical, peyeheiogical or visuol conditlen [ether than wearicg glarsss or contact |enasal, or sicohalidneg cependency
e ar ::‘.wu uwg\rmmnmu that could aMecT your ability 10 saloly operats o motal waRki? (drver lloanss saplisants ooy

13 My vealche is registared in anothar state ndicets whish statal:

@ Expnin

AVeos cli'i: Howa youw ouse bean datasminsd 1n ke incaparitated by a coun? Idver license spoboants onlyl

Mﬂ Mo Are pou & United S1s188 ctizan wha wighes 10 ristar 1o vate OF update your existing voler registraran?
11 wart to ke placad an e gamanent earty voting lst and recehve an saly balles by mall for aach mlnction | am aligible.

[ DOMOEY | chack this box to beesma an orgaritisgs concr and join the DonatalitrAZ fegistry. CONDRY will print on rmy lizansa.
031 arm & U.S. Miftary watornn and would e the word “VETEAAN" orinted on my lisings!|D. {0ocumantstion Aequiedt

- + ol
A Applicants: | cerlify Lngor penalty of perjury thit the information abava b true and Serest, | undarstand sl | mMUET repot 3 changs
afdrass pr name to RWD within 10 deys. Al Drives Applicants: | understand the laws, rules and reguiations describad n she Arizons Driver
Ligense Manusi, s that | must report 1 MVD In wiiting, within 10 days, any medical condition that develaps of warsens that may offeci
iy obility to sadely oparata & motar vehicle.

Mole Applicents Under 28: By submvtting this sppication, | consant to ragigiaton with tha Selestive Service Systam il | & required te
regitar unger federal low. 11 | am undar 18, | undenssand that | will be registersd a5 racuired by fedaral law when | becoms 18,

Voter Registration: | gertify that | sm not o canvictsd felan or miy GivA ights nave been restared. and that | have not buen adjudicated
inceemposant, | corkify that | sm b Unitng Statss citizen. Submitting  felss vater regissration & a Glass & felony, Your dacision to rpieter ta
unte or oot and whers yea submitted your appfcation, vell remen gentidantial.

000038

DRIVER LICENSE / IDENTIFICATION CARD APPLICATION

What are you applying for?

ADOT

Motor Vehicle Division
ACEITINOINE  sadot ge

Dilvar Licansa (DL O Traval 0 Standard o Tawoll O Pormit O Motaroyels Ol Limitad iacis suiy misiaey. sluden & taindy mambei|
Identification Card (ID] O Travel 0 Stsndand (Nan Travel)

act Nu

Have you ever had 8 DLAD issued i Arirons? O Yes ] ]
SCi Securty ERETH ]a:ﬂ'm
asidenca Sireat Addiass TAptIGriL Al |Gy ErEED

Wailing Addeass il diflaront from abovel L3 Amaear an feonss  (Apl{ Ol 91| GIY ELED

t i
o O Female o | b l o

T st

1. Do you wish to rogister 10 vols or updale your existing vorsr registration AND are you a U.S. citizen? O Yes O Mo
O | wam to ba placad on the parmsnent derly voling lial end receive en esrly ballor by mall for asch alection | am aligible,
Party Prafurance

2. 01 DONORY | chack this box 10 became an organtissus donor and join the DonateLilaAZ Registry. DONORY will peint on my licansa.

3,01 am a U5, Militery veteran who was enlisted, deattad, indugted of comemisaionad 10 sarva in the sotiva miitary, naval, of air senvice snd | was mal
dishanarably discharged. | would like the word “WETERAM® printad on my kicansa/IT. {Proof Ragquired)

4, O have & medical condition that | weant disployed on my liconse/IT. (Proof Roguired)

5. Do you have s physicel, psychologicel or uiwn!_ condition {other fhen wearing correciive lensesl, or hold da of ore you

teking eny madications that could alfect Bbifity to 58l rate o moter vahicle? O YES
sase Explain I

B. Have you over boen dotarrmined 1o be incapscitated by & coun? O YES

7. Du vou consont to the release of personal information contained in your driver Sgense and vehicle record? | understand thed this is not a one-time
conssnt thet applies only 10 & specilic individusl or orgendzation, bul i3 nstesd 8 general consent thot applies o ol reguests from ény and all
individuals ar organizations for any purpose, until revoked by ma in writing. (Consant for & wahicle record epplies to sl owners) 0 YES

Al Apglicents: | ceily under penelty of perjury that the information above s rue and corect. | undesstand that | must report a changs ol sddiess or
neme 1o MVD within 10 days. Afi Driver Applicants: | understand the aws. rules and regulations described in the Arizona Driver License Manual, and
that | musi reapert o MVD in writing, within 10 days, sny madicel cendilion thal develops or worsens thet mey sffect my sbllity 1w selely cprrots a
o vehicla.

Saoclal Security Number: You arm required by A.R.S. 5§ 28-315BID){5] and §§ 28-3165(F), under authority of 42 U.5.C. §§ 408(c)(2HC} and
§ G686 (all1311A}, 1o provide your Social Security Mumber. It will be used 1o verily your identity and io comply with fodarsl and state ehild support
enlercamant laws. It will not ba usad as your drlver icense or identificatsen card number.

Male Applicants Undar 28 By this 1 sonsant to regisiratian with the Salective Service System if | em raquitad to registar undsr
Taderal lawe, I | am under 18, | wnderstand that | will ba registered s raquited by ladera! law when | becomas 18.

Votar Reglatration: | cariify that | om net a convicied falon or my civil rights have been restorad, and thet | heve ot besn sdjudicsted incompetant. |
ceriily that | am a United States eitizen, Submitting & falés voler ragistiation is & Class 8 falony. Your decision to registar 1o vote or not, and whirs yow
P

e tan, will rarmain Hidantl,
Applicant Notary Stamp
nary o MVD & RAACF
Acknowledged belere me this dets.| S Shgnaguee
[E |‘2’«T\' |§|an TommISEIon EXpeE
MVYD LUSE -

Pessed Vision Exam - YES 03 or Passed Daylight Restriction Vigion Exam = YES 0 - Comectiva Lens 0 - MWD Agemt RACF

N\




AN\ N




28-1383. Aggravated driving or actual physical control while under the influence: violation: classification: definitions

A. A person is guilty of aggravated driving or actual physical control while under the influence of intoxicating liquor or drugs if the person does any of the following:

1. Commits a violation of section 28-1381, section 28-1382 or this section while the person's driver license or privilege to drive is suspended, canceled, revoked or refused or while a restriction is placed on the
person's driver license or privilege to drive as a result of violating section 28-1381 or 28-1332 or under section 28-1385,

2. Within a period of eighty-four months commits a third or subsequent violation of section 28-1381, section 28-1382 or this section or is convicted of a violation of section 28-1381, section 28-1382 or this section
and has previously been convicted of any combination of convictions of section 258-1381, section 28-1382 or this section or acts in another jurisdiction that if committed in this state would be a violation of section 28-1381,
section 28-1382 or this section.

3. While a person under fifteen years of age is in the vehicle, commits a violation of either:

(a) Section 28-1381.

(b) Section 28-1381.

4. While the person is ordered by the court or required pursnant to section 28-3319 by the department to equip any motor vehicle the person operates with a certified ignition interlock device, commits a violation
of section 28-1381, section 28-1382 or this section.

5. COMMITS A VIOLATION OF SECTION 28-1381, SECTION 28-1352 OR THIS SECTION WHILE DRIVING THE WRONG WAY ON A HIGHWAY.

D. Aperson is not eligible for probation, pardon, commutation or suspension of sentence or release on any other basis until the person has served not less than four months in prison if the person is convicted under either ANY of the following:

1. Subsection A, paragraph 1 of this section,

1. Subsection A, paragraph 2 of this section and within an eighty-four month period has been convieted of twa prior violations of section 28-1381, section 28-1382 or this section, or any combination of those sections, or acts in another jurisdiction that if
committed in this state would be a violation of section 28-13§1, section 28-1382 or this section.

3. SUBSECTION A, PARAGRAPH 5 OF THIS SECTION.

1. "Suspension, cancellation, revocation or refusal" means any suspension, cancellation, revocation or refusal.
2. "WRONG WAY" MEANS VEHICULAR MOVEMENT THAT IS IN A DIRECTION OPPOSING THE LEGAL FLOW OF TRAFFIC. WRONG WAY DOES NOT INCLUDE MEDIAN CROSSING OR A COLLISION WHERE A MOTOR
VEHICLE COMES TO A STOP FACING THE WRONG WAY.







Q. A “highway” is defined as....

i

A. the path of a highly stoned individual.
o E e =

- -
B. an anfonym of low-way

- - A 5

C. Anyroad or portion thereof that is open to the public

~ .

D. an alternate to the election of “my way”




28-101. Definitions

57."5treet” or "highway" means the entire width between the boundary lines of every way if a part of the way is open to the use of the public for purposes of vehicular travel,

%

28-601. Definitions
Y

2."Controlled access highway" means a highway, street or roadway to or from which owners or occupants of abutting lands and other persons have no legal right of access except at such

points only and in the manner determined by the public authority that has jurisdiction over the highway, street or roadway.




NEW RULE 15.1(b)(4)

» (4) for each expert who has examined a defendant or
any evidence in the case, or who the State intends to
call at trial:

» (A) the expert's name, address, and qualifications;

» (B) any report prepared by the expert and the results of /
any completed physical examination, scienfific test,
experiment, or comparison conducted by the expert;
and

» (C) if the expert will testify at trial without preparing a
written report, a summary of the general subject matter
and opinions on which the expert is expected to testify;




When Will Rule 15.1(b)(4) Applye

Problem

Question

. Problem

' Where

Seriously
?




NEW RULE 15.1(b)(4)- DISCLOSE
POTENTIAL EXPERTS

» 1. The State may call the following additional witnesses:
» Ronald Skwartz

» Erin Boone

» Robert Stevenson /
» Herlinda Graham

» David Flores

» Sarah Cione

» Sheila Azutillo




NEW RULE 15.1(b)(4)- PROVIDE THE SUMMARY

» The effects of alcohol on the human body including consumption,
absorption, distribution, metabolism and elimination

» Signs and symptoms of alcohol impairment, including progression of
impairment

» Field sobriety tests and divided attention as cues of impairment

» Operation and theory of the Intoxilyzer 8000

» Function, quality assurance and reliability of the Intoxilyzer 8000 &
test results

» Ethanol absorption by human tissue and ethanol evaporation tfime

» Periodic maintenance for the Intoxilyzer 8000

» DPS regulations as related to breath alcohol measuring instruments

» Consensus in scientific community regarding impairment for persons
with a blood/breath alcohol content of .08 or above

» Drink calculations




NEW RULE 15.1(b)- ADDRESS REBUTTAL

This list does not include rebuttal evidence
because the extent of rebuttal evidence
needed cannot be determined prior to the

defense presentation of evidence and cross-
examination of withesses.

Va




NEW RULE 15.1(b)- PROVIDE A
DISCLAIMER

» In providing the above information, the State believes it
has complied with the requirements of Criminal
Procedure Rule 15.1(b)(4)(C). If defense counsel
believes this notice is insufficient, the State requests
counsel to notify the State so the matter may be
resolved as required by Criminal Procedure Rule 15.7(a)

» Additional clarification, if needed, may be also be
obtained through an interview of the expert. Any
request for an interview should be made in writing and
at least ten days prior o trial.

7




NEW INTOXILYZER 2000
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DRUG RECOGNITION EVALUATION
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DRUG RECOGNITION EVALUATION
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Eves are the window to the soul

<t L

This person has dilated pupils

Normal pupil size is 3.0 mm to 6.5 mm

Miosis
Mydriasis
Bruxism




INDICATORS CONSISTANT WITH DRUG CATEGORIES
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DRUG RECOGNITION EVALUATION
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ations | mw ~ Homeostasis is the tendency

change from set polnt — to resist change in order to
detected . . .
maintain a stable, relatively

constant internal
environment.

corrective mechanisms corrective
switched off mechanisms activated

N = o

to set point
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DRUG RECOGNITION EVALUATION
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OPINION OF THE EVALUATOR

Rule 704. Opinion on an Ultimate Issue
Currentness

(a) In General--Not Automatically Objectionable. An opinion is not objectionable just because it embraces an ultimate issue.

(b) Exception. In a criminal case, an expert withess must not state an opinion about whether the defendant did or did not have a mental state or condition that
constitutes an element of the crime charged or of a defense. Those matters are for the trier of fact alone.




Deputy County Attorney
Pinal County Attorney
Adam.Garvin@pinalcountyaz.gov

Va




